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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

MICHAEL GRAVES and VICKI

GRAVES, Personal Representatives of
the Estate of MATTHEW GRAVES,
deceased.

Plaintiff,

CITY OF EAGLE POINT, a municipal
corporation; EAGLE POINT POLICE
DEPARMENT; DANIEL CARDENAS,
individually and in his official capacity
as an Eagle Point Police Officer,

Defendants.

MEDFORD DIVISION

Case No.

COMPLAINT

(1) DEPRIVATION OF CIVIL
RIGHTS,

and

(2) WRONGFUL DEATH

(Jury Trial)
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Plaintiffs allege:

FIRST CLAIM FOR RELIEF (PRIMARY)

(Deprivation of Civil Rights)

1.

This action for deprivation of civil rights is brought under 42 U.S.C. § 1983 and §

1988. Plaintiffs invoke their right to a jury trial.

2.

Michael and Vicki Graves, parents of the late Matthew Graves, have been duly

appointed to serve as personal representative of his estate.

3.

Defendant City of Eagle Point is an Oregon municipal corporation, having a police

department known as the Eagle Point Police Department. At all times relevant,

defendants Daniel Cardenas was a police officer employed by Eagle Point and/or Eagle

Point Police Department who was acting within the course and scope of his

employment.

4.

On the evening of September 19, 2018, acting under the color of law. Officer

Daniel Cardenas approached Matthew, who was walking on the sidewalk near Carl's Jr.

Restaurant in Eagle Point. Cardenas called out to Matthew, but gave him no command

to stop and talk and he did not tell Matthew why he wanted to talk to him. As Matthew

kept walking, making it clear that he did not want to talk, Cardenas followed in his patrol

car to the Carl's Jr. driveway where he again called out to Matthew, but again did not

give him a command, nor did he ask Matthew to stop, nor did he tell Matthew if or why

he wanted to talk to him.

Cardenas then left his vehicle, entered Carl's Jr., drew his pistol, and followed

Matthew into the men's restroom, where for the first time he gave him an actionable
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command, shouting "let me see your fuckin' hands right now" and "what the fuck are you

doing?"

After Matthew calmly finished washing his hands, he turned to dry them, thus

showing Cardenas both his hands. As he then tried to leave the bathroom, Cardenas

blocked him and shouted "You're gonna get tased if you don't get on the ground," even

though he had not previously ordered Matthew to the ground, nor did he have any legal

right to do so, as Matthew had not committed any crime and Cardenas could see that he

was not armed or dangerous.

Matthew told Cardenas he intended to eat and showed him the money he

intended to use to buy the food, and he calmly tried to move around Cardenas to leave

the restroom. Matthew repeated several times, "Excuse me; I'm going to eat." Cardenas

continued to block Matthew and pushed him back into the bathroom as Matthew tried to

move around Cardenas to leave. Cardenas continued to escalate the encounter by

taunting Matthew to "touch me again and see what fuckin' happens." Matthew continued

to try to leave by going around Cardenas, slowly and with his hands in clear view.

Cardenas continued to push Matthew back and detain him in the bathroom, without ever

telling Matthew why he was arresting him. (Cardenas would later admit he had seen no

evidence that that any crime had been committed, but says he pursued and arrested

Matthew because Matthew swore at him and told him that he could not stop him, and

this confused Cardenas.)

As Matthew continued calmly to try to get past Cardenas to get something to eat,

Cardenas shot him multiple times with a laser. Stunned by the laser, Matthew again

tried to leave the restroom when Cardenas wrestled Matthew to the floor. During this

scuffle, Cardenas dropped his Taser, which back-up Officer C. J. Davis at first

mistakenly thought was a gun, but later corrected himself to say it was a Taser. Even

though Cardenas knew Matthew did not have a gun, and even though Davis had
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1  clarified that what he thought was a gun was actually a Taser, Cardenas nevertheless

2  drew his weapon and fired two shots into Matthew's back.

3  After shooting Matthew, Cardenas and Davis did not try to render first aid.

4  Instead, Cardenas continued yelling at Matthew and Davis joined in. Cardenas then

5  twisted Matthew's arm behind his back and cuffed it at the wrist, ignoring that all such

6  post-shooting movements could only have worsened Matthew's injuries. The officers

7  then drug Matthew, feet first and face down, out of the restroom, across the restaurant

8  floor and onto the concrete sidewalk outside. Cardenas then handcuffed Matthew's

9  other arm behind his back before EMTs asked that the handcuffs be removed so they

10 could work on Matthew in an attempt to save his life.

11 5.

12 The Fourth Amendment to the United States Constitution (as part of the "Bill of

13 Rights") guarantees:

14 The right of the people to be secure in their persons, houses, papers,

15 and effects, against unreasonable searches and seizures, shall not be

16 violated, and no Warrants shall Issue, but upon probable cause,

17 supported by Oath or affirmation, and particularly describing the place

18 to be searched, and the persons or things to be seized.

19 6.

20 Article 1, Section 9, of the Oregon Constitution, similarly guarantees:

21 No law shall violate the right of the people to be secure In their persons,

22 houses, papers, and effects, against unreasonable search, or seizure;

23 and no warrant shall Issue but upon probable cause, supported by oath,

24 or affirmation, and particularly describing the place to be searched, and

25 the person or thing to be seized.

26
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1  7.

2  42 United States Code § 1983 empowers private citizens to bring claims against

3  their government for abuses of power:

4  Every person who, under color of any statute, ordinance, regulation,

5  custom, or usage... subjects, or causes to be subjected, any citizen of

6  the United States... to the deprivation of any rights, privileges, or

7  immunities secured by the Constitution and laws, shall be liable to the

8  party injured in an action at law..

9  8.

10 To codify federal and state constitutional safeguards and to comply with Terry v.

Ohio, 392 U.S. 1 (1968) and State v. Cloman, 254 Or 1 (1969), the Oregon Legislature in

1973 adopted and later amended specific statutes. The current versions of those

statutes, in force on September 19, 2018, when Officer Cardenas killed Matthew, include

.|5 ORS 131.605 to 131.625, set out below:'

16 ORS 131.605 provides:

As used in ORS 131.605 to 131.625, unless the context requires
.jg otherwise:

19 (1) "Crime" has the meaning provided for that term in ORS 161.515.

20 f2) "Dangerous weapon," "deadly weapon" and "person" have the

2^ meanings given those terms in ORS 161.015.

22 (3) "Frisk" is an external patting of a person's outer clothing.

23

24

25

^ Where words are underlined here (and later), the emphasis has been added to the
text. Italics are used whenever statutory or case law has been quoted.

^ ORS 161.515 provides that a "crime is an offense for which a sentence of
26 imprisonment is authorized' and is "either a felony or a misdemeanor."
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(4) "Is about to commit" means unusual conduct that leads a peace officer
reasonably to conclude in light of the officer's training and experience that
criminal activity may be afoot

(5) "Peace officer" has the meaning given that term in ORS 133.005.

(6) "Reasonably suspects" means that a peace officer holds a belief that is
reasonable under the totality of the circumstances existing at the time and
place the peace officer acts as authorized in ORS 131.605 to 131.625.

(7) A "stop" is a temporary restraint of a person's liberty by a peace officer
lawfully present in any place.

ORS 131.615 provides:

(1) A peace officer who reasonably suspects that a person has committed
or is about to commit a crime may stop the person and, after informing the
person that the peace officer is a peace officer, make a reasonable
inquiry.

(2) The detention and inquiry shall be conducted in the vicinity of the stop
and for no longer than a reasonable time.

(3) The inquiry shall be considered reasonable if it is limited to:

(a) The immediate circumstances that aroused the officer's
suspicion:

(b) Other circumstances arising during the course of the detention
and inquiry that give rise to a reasonable suspicion of criminal
activity; and

(c) Ensuring the safety of the officer, the person stopped or other
persons present, including an inquiry regarding the presence of
weapons.

(4) The inquiry may include a request for consent to search in relation to
the circumstances specified in subsection (3) of this section or to search
for items of evidence otherwise subject to search or seizure under ORS
133.535.
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1  (5) A peace officer making a stop may use the degree of force reasonably
necessary to make the stop and ensure the safety of the peace officer, the
person stopped or other persons who are present.2

13

14

15

ORS 131.625 provides:
3

4

(1) A peace officer may frisk a stopped person for dangerous or deadly
®  weapons if the officer reasonably suspects that the person is armed and
g  dangerous to the officer or other persons present.

7  (2) If, in the course of the frisk, the peace officer feels an object which the
peace officer reasonably suspects is a dangerous or deadly weapon, the

®  peace officer may take such action as is reasonably necessary to take
Q  possession of the weapon.

10 9-

11 In regard to traffic violations, the legislature in 1983 drafted the following rules

12
governing what a police officer is allowed to do:

ORS 810.410 provides:

(2) A police officer may issue a citation to a person for a traffic violation at
any place within or outside the Jurisdictional authority of the

1 e governmental unit by which the police officer is authorized to act:

17 (a) When the traffic violation is committed in the police officer's
presence; or

19 (b) When the police officer has probable cause to believe an
offense has occurred based on a description of the vehicle or

20 other information received from a police officer who observed
the traffic violation.

21

22 (3) A police officer:

23 (a) Shall not arrest a person for a traffic violation.

(b) May stop and detain a person for a traffic violation for the
25 purposes of investigation reasonably related to the traffic

violation, identification and issuance of citation.
26
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(c) May make an inquiry into circumstances arising during the
course of a detention and investigation under paragraph (b) of
this subsection that give rise to a reasonable suspicion of
criminal activity.

(d) May make an inquiry to ensure the safety of the officer, the
person stopped or other persons present, including an inquiry
regarding the presence of weapons.

(e) May request consent to search in relation to the
circumstances referred to in paragraph (c) of this subsection
or to search for items of evidence otherwise subject to search
or seizure under ORS 133.535.

(f) Mav use the degree offeree reasonablv necessary to make
the stop and ensure the safety of the police officer, the person
stopped or other persons present.

(g) May make an arrest of a person as authorized by ORS
133.310 (2) if the person is stopped and detained pursuant to
the authority of this section.^

10.

In 2017 the Oregon Supreme Court, sitting en banc in State v. Maciel-Figuero, 361

Or 163, reviewed past Oregon cases and statutes before setting forth the following

standard for all police officers to follow:

The established standard for reasonable suspicion supporting an
investigatory stop of a defendant is met when an officer can point to
specific and articulable facts that aive rise to a reasonable inference that

the defendant committed or was about to commit a specific crime or type

of crime [TJhe standard for "reasonable suspicion" required to support
the lawfulness of an investigative stop of a person suspected of criminal
conduct is well-established. For police officers to make a stop, thev must

3ORS 133.310 provides: "(2) A peace officer may arrest a person without a warrant
when the peace officer is notified by telegraph, telephone, radio or other mode of
communication by another peace officer of any state that there exists a duly issued
warrant for the arrest of a person within the other peace officer's jurisdiction." As
Matthew had no warrants, Cardenas had no grounds to arrest him under this statute.
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reasonably suspect—based on specific and articulable facts—that the

person committed a specific crime or tvoe of crime or i/yas about to

commit a specific crime or type of crime. For a court to determine that an

inyestigatiye stop was lawful under Article i, section 9, the court (1) must
find that the officers actually suspected that the stopped person had
committed a specific crime or type of crime, or was about to commit a
specific crime or type of crime, and (2) must conclude, based on the
record, that the officers' subjectiye belief—their suspicion—was
objectiyeiy reasonable under the totality of the circumstances existing at
the time of the stop.

11.

Applying federal law, the Ninth Circuit similarly defined the limits of police powers

in Washington y. Lambert, 98 F. 3d 1181 (9^^ Cir. 1996):

[W]e decide whether the police action constitutes a Terry stop or an
arrest by eyaluating not only how intrusiye the stop was, but also
whether the methods used were reasonable giyen the specific
circumstances Under ordinary circumstances, when the police

haye only reasonable suspicion to make an inyestiaatory stop, drawing

weapons and using handcuffs and other restraints will yiolate the

Fourth Amendment.

Further, in Duran y. Douglas, 904 F2d 1372 (9*^ Cir. 1990), the Ninth Circuit held:

If there is one irreducible minimum in our Fourth Amendment

iurisprudence. it is that a police officer may not detain an indiyidual

simply on the basis of suspicion in the air. No matter how peculiar,
abrasiye, unruly or distasteful a person's conduct may be, it cannot
justify a police stop unless it suggests that some specific crime has
been, or is about to be, committed, or that there is an imminent
danger to persons or property. Were the law any different - were
police free to detain and question people based only on their hunch
that something may be amiss -... we would be Hying in a police state
where law enforcement officers, not the courts, would determine who
gets stopped and when.

Hi
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12.

In his conduct as above-described, Officer Cardenas violated the Fourth

Amendment to the United States Constitution; Article 1, Section 9, of the Oregon

Constitution; well-established Oregon statues; and well-established state and federal

case law, thereby depriving Matthew of his "rights, privileges, or immunities secured by

the Constitution and laws" in one or more of the following ways:

a. Cardenas violated ORS 131.615(1) ("a peace officer who reasonably suspects

that a person has committed a crime may stop the person..."). Despite this statute he

unlawfully detained and arrested Matthew when he did not have any objectively

reasonable and articulable suspicion that Matthew had committed any crime. As defined

in ORS 161.515, a "crime" is "a felony or a misdemeanor."

b. If he believed that Matthew had committed a traffic violation. Cardenas violated

ORS 810.410(3)(a) ("a police officer shall not arrest a person for a traffic violation") by

refusing to allow Matthew to leave the bathroom in order to use his money to buy food.

c. Even if he could somehow justify stopping and detaining Matthew, Cardenas

then violated ORS 810.410(3)(f) ("a police officer may use the degree of force

reasonablv necessarv to make the stop and ensure the safety of the police officer") by

using excessive force when he (1) drew his pistol in the first place, (2) then pointed it at

Matthew, (3) then shouted obscenities at Matthew, (4) then ordered him to the floor after

Matthew had shown his hands and revealed he had no weapons, (5) then shot Matthew

multiple times with a laser, (6) then wrestled Matthew to the floor, and (7) then shot him

twice in the back.
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d. Cardenas violated ORS 161.215 ("a person is not justified in using physical

force upon another person if: (1)... the person provokes the use of unlawful physical

force by that person; or (2) the person is the Initial aggressor..."). In this case Cardenas

was himself the first aggressor and provoked Matthew's mild reaction. When Cardenas

entered the restroom, pistol drawn and aimed at Matthew, and then screamed

obscenities and commanded Matthew to show his hands and to get on the ground, and

then shot him with a laser, Cardenas's unjustified, unreasonable, and illegal aggression

created the very crisis for which he later claims to have needed to use deadly gunfire.

13.

The City of Eagle Point and the Eagle Point Police Department did not

adequately train Cardenas on the subjects of lawful stops, lawful arrests, how to deal

with persons having mental impairments, and the lawful limits of the use offeree.

14.

By their individual and combined actions, Cardenas and the City of Eagle Point

and the Eagle Point Police Department deprived Matthew of his "rights, privileges, or

immunities secured by the Constitution" for which they and the City of Eagle Point and

the Eagle Point Police Department must be held to account in a sum to be determined

by a federal jury.

15.

In addition, plaintiffs are entitled to attorney fees and expert witness fees under

42 use 1988.

///

///

///
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SECOND CLAIM FOR RELIEF

(Wrongful Death)

Plaintiffs re-allege paragraphs 1 -4.

16.

In killing Matthew Graves, Cardenas was negligent in one or more of the following

ways:

a. In losing his temper and his judgment as he entered the restroom with his

gun drawn and shouting obscenities, when he had not before given Matthew any clear

and actionable command;

c. In shooting Matthew repeatedly with a laser, when he knew Matthew was

unarmed and that a backup police officer was available;

d. In shooting Matthew twice in the back with a gun, when he knew Matthew

was unarmed; and/or

e. In dragging Matthew out of the bathroom, feet first and face down, across

the restaurant floor and onto the sidewalk outside and then handcuffing him from

behind, all of which would only have worsened Matthew's injuries and further contributed

to his death.

17.

The City of Eagle Point, acting by and through its Eagle Point Police Department,

was negligent in one or more of the following ways:

a. In failing to give proper training and instruction to Cardenas in how to

interact properly and peacefully with citizens who had committed no crimes,

b. In failing to give proper training and instruction to Cardenas in how not to

use excessive force;

c. In purchasing, and allowing its officers to use, lasers of the same color as

their guns.
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d. In failing to give proper training and instruction to Cardenas in what to do

after someone has been shot, including not moving the victim until professional medical

help arrives so as not to further worsen the injuries;

e. In failing to train/instruct its officers, including Cardenas, regarding how to

recognize mental illness and how to interact with mentally ill citizens; and/or

f. In failing to train/instruct its officers, including Cardenas, regarding how to

de-escalate interactions with citizens without resorting to the use of force.

19.

As a result of the individual and combined negligence of each of the defendants,

Matthew has been deprived of his life and liberty, and his parents have been deprived of

his society, companionship and services. Under the law, a federal jury is to determine

the full and fair value of all such losses.

WHEREFORE, on their First Claim for Relief plaintiffs pray for judgment against

defendants for deprivation of Matthew's "rights, privileges, or immunities secured by the

Constitution" in a sum to be determined by a federal jury, together with attorney fees

and expert witness fees, plus other costs and disbursements. On their Second Claim for

Relief plaintiffs pray for those same damages, together with costs and disbursements.

DATED this^^^iay of December, 2018.
ANDERSEN MORSE & LINTHORS;

Keny L. Andersen,
kelly@andefsfenl

#791464

D^id Jf^nthorst, O^ # 116975
david@/ndersenlai^om
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